
§ 133.103(b) Special Considerations.

Arie l Wesse l-Fuss – National Industria l Pe rm itting Workshop – April 7



If you are interested in stories 
with happy endings, you would be 

better off reading some other 
book.

~ Lemony Snicket 
The Bad Beginning



Two Facilities

• TN0020711 – North  Plan t 
– M.C. Stile s
– Design  Flow = 135 MGD
– Discharge  to  Mississipp i 

River

• TN0020729 – South  Plan t 
– T.E. Maxson
– Design  Flow = 90 MGD
– Discharge  to  Mississipp i 

River



SIU Average Total Flow to Each Memphis Plant

54%

46%

Sum of Avg Total Flow(GPD)

TN0020711

TN0020729

(blank)

~13 MGD
~11 MGD



40 CFR 133.103(b)
• Indust ria l wa st es. For ce rta in  industria l ca tegorie s, the  d ischarge  to  navigable  wate rs of BOD5 

and SS pe rm itted  unde r sections 301(b)(1)(A)(i), (b)(2)(E) or 306 of the  Act m ay be  le ss stringent 

than  the  va lues given  in  §§ 133.102(a)(1), 133.102(a)(4)(i), 133.102(b)(1), 133.105(a)(1), 

133.105(b)(1) and  133.105(e)(1)(i). In  cases when waste s would  be  in troduced  from  such  an  

industria l ca tegory in to  a  publicly owned trea tm ent works, the  va lues for BOD5 a nd SS in  §§ 

133.102(a)(1), 133.102(a)(4)(i), 133.102(b)(1), 133.105(a)(1), 133.105(b)(1), and  133.105(e )(1)(i) m ay 

be  ad justed  upwards provided  tha t: 

– (1) The  pe rm itted  d ischarge  of such  pollu tan ts, a ttribu tab le  to  the  industria l ca tegory, would  not be  

grea te r than  tha t which  would  be  pe rm itted  unde r sections 301(b)(1)(A)(i), 301(b)(2)(E) or 306 of the  

Act if such  industria l ca tegory were  to  d ischarge  d irectly in to  the  navigab le  wate rs, a nd 

– (2) the  flow or load ing of such  pollu tan ts in troduced  by the  industria l ca tegory exceeds 10 pe rcen t of 

the  design  flow or load ing of the  pub licly owned  trea tm ent works. When  such  an  ad justm ent is  m ade , 

the  va lues for BOD5 or SS in  §§ 133.102(a)(2), 133.102(a)(4)(ii), § 133.102(b)(2), 133.105(a)(2), 

133.105(b)(2), and  133.105(e )(1)(ii) shou ld  be  ad justed  p roportiona te ly.

https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(1)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(1)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(4)(i)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(b)(1)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(a)(1)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(b)(1)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(e)(1)(i)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(1)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(1)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(4)(i)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(b)(1)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(a)(1)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(b)(1)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(e)(1)(i)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(2)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(2)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(a)(4)(ii)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(b)(2)
https://www.ecfr.gov/current/title-40/section-133.102#p-133.102(b)(2)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(a)(2)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(b)(2)
https://www.ecfr.gov/current/title-40/section-133.105#p-133.105(e)(1)(ii)


Historical Interpretation 

• EPA m em o to  Mem phis 
March  1, 1980.

• This ad justm ent does not 
app ly to  % rem ovals.

• Must use  actua l industria l 
da ta  to  de te rm ine  the  
10% threshold .

• Prom ulgated  e ffluen t 
lim ita tion  gu ide lines or 
standards a re  a  
necessary precondition  
for an  industria l ca tegory 
or subca tegory to  qua lify.



2011 Permit

• Previous pe rm it write r included  Solae  in  the  pe rm it for 
the  South  p lan t ad justm ent ca lcu la tions. 

• Solae  is  not sub ject to  ELGs
• Their p roduction  was “fit” in to  the  gra in  m ills  ca tegory
• Nonissue  in  the  actua l lim its because  of an tidegradation  

and  the  p revious lim its were  carried  forward . 

MEMPHIS                               
PERMIT  STATUS

BOD5 
(Monthly 
Average)

BOD5 
(Daily 
Max)

BOD5 
(Weekly 
Average)

TSS 
(Monthly 
Average)

TSS (Daily 
Max)

TSS 
(Weekly 
Average)

mg/L mg/L mg/L mg/L mg/L mg/L

Secondary 
Treatment Limit

30 45 40 30 45 40

North (2011 Permit) 43.1 86.1 64.7 52 104 78

South (2011 permit) 42 84 63 48 72 96



2016 Draft Permit

• Solae  was rem oved  from  the  ca lcu la tion .
• The  othe r industrie s tha t were  sub ject to  ELGs had  a  

sign ifican t decrease  in  p roduction
• Sligh t increase  from  secondary trea tm ent standards. 



2023 Draft Permit

• 1980 Mem o is not supported
• Attorneys' advice  is  to  not lim it ad justm ent just to  

Industrie s with  p rom ulgated  ELGs. 
• Solae  is  included  in  the  ca lcu la tion  with  a  BPJ lim it

– City requested  BPJ to  be  based  on  the  Organ ic Chem ica ls, Plastics, 
and  Syn the tic Fibe rs (OCPSF) 40 CFR Part 414 because  the re  was 
a  siste r Solae  facility in  Pryor, OK where  due  to  the  absence  of 
da ta  when  it was first opened , OK DEQ used  OCPSF

– Around  2001 OK DEQ deve loped  a  pe rform ance-based  standard  
using actua l da ta . 

• Two yeast m anufacture rs a re  included   (one  to  the  north  
p lan t one  to  the  sou th  p lan t)



2023 Draft Permit

• Two yeast m anufacture rs a re  included  in  the  ca lcu la tions 
– South  Plan t Yeast m anufactu re r does not m ee t the  10% th reshold  

so  it is  excluded
– North  Plan t Yeast m anufactu re  does m ee t the  10% th reshold  and  

is  included
• Pharm aceutica l Manufacturing Effluent Guide lines and  Standards (40 

CFR Part 439) 

https://www.ecfr.gov/current/title-40/chapter-I/subchapter-N/part-439
https://www.ecfr.gov/current/title-40/chapter-I/subchapter-N/part-439


2023 Draft Permit

MEMPHIS                               
PERMIT  STATUS

BOD5 
(Monthly 
Average)

BOD5 (Daily 
Max)

BOD5 
(Weekly 
Average)

TSS (Monthly 
Average)

TSS (Daily 
Max)

TSS (Weekly 
Average)

mg/L mg/L mg/L mg/L mg/L mg/L

Secondary Treatment 
Limit

30 45 40 30 45 40

North (2011 Permit) 43.1 86.1 64.7 52 104 78

North WANTS* 65.1 N/A 97.65 87.6 N/A 131.4

North (2023 Draft) 53.8 107.6 80.7 40.7 61.1 81.4

South (2011 permit) 42 84 63 48 72 96

South WANTS* 73.5 N/A 110.25 104.7 N/A 157.05

South (2023 Draft) 34.8 51.1 52.2 37.8 56.8 54

* From October 14, 2022, application update



Current State

• Having to  do  a  BPJ de te rm ination  without a  ce rtified  
app lica tion  from  tha t facility and  a ll com m unica tion  goes 
th rough  an  in te rm ediary. 

• What is  a  reasonable  m easure  of p roduction?
• Conjunctions

– the  flow or load ing of such  pollu tan ts in troduced  by the  
industria l ca tegory exceeds 10 pe rcen t of the  design  flow or 
load ing of the  pub licly owned  trea tm en t works. When  such  
an  ad justm ent is m ade , the  va lues for BOD5 or SS…

• City has requested  tha t a  la rge  brewery be  included  in  the  
ca lcu la tions for the  sou th  p lan t
– Both  the  Brewery and  Yeast m anufactu ring were  under 

conside ra tion  for ELGs in  a  Food  and  Beverage  Ca tegory
– Additiona l da ta  is  needed



Examples From Other States

• Merrim ack, NH NH0100161
– Adjustm ent is  included  for a  single  industry (b rewery – no  ELG) 

tha t is  a  sign ifican t portion  of capacity ~35%

• Burley IWTP ID-000066-3
– Im plem ents 40 CFR 133.103(b ) on ly for Industrie s with  a  

p rom ulga ted  ELG

• Oregon  Perm itting Tem pla te
– Only app lies 40 CFR 133.103(b ) to  facilitie s with  p rom ulga ted  

e ffluen t standards.



Potential Impacts to Industrial Direct Discharge Permits

• BPJ ca lcu la tions in  the  con text of a  WWTP p lan t 
ad justm ent a re  not necessarily transla ted  to  a  d irect 
d ischarger. However, it cou ld  be  used  as a  p recedent.

• Sta tes where  Municipa l and  Industria l pe rm itting are  
separa te  un its  will have  a  knowledge  gap .

• Significan t increase  in  the  adm in istra tive  burden  for 
these  pe rm its. 
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