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SUMMARY: The Environmental Protection Agency (EPA) proposes a procedural rule intended 

to streamline and modernize part of the Agency's permitting process by creating a new, time­

limited alternative dispute resolution process (ADR process) as a precondition to judicial review. 

Under this proposal, the parties in the ADR process may agree by unanimous consent to either 

extend the ADR process or proceed with an appeal before the Environmental Appeals Board 

(EAB). If the parties don't agree to proceed with either the ADR process or an EAB appeal, the 

permit would become final and could be challenged in federal court. EPA also proposes to 

amend the current appeal process to clarify the scope and standard of EAB review, remove a 

provision authorizing participation in appeals by amicus curiae, and eliminate the EAB's 

authority to review Regional permit decisions on its own initiative, even absent an appeal. To 

promote internal efficiencies, EPA also proposes to establish a 60-day deadline for the EAB to 

issue a finaJ decision once an appeal has been fully briefed and argued and to limit the length of 

EAB opinions to only as long as necessary to address the issues raised in an appeal; EPA also 

proposes to limit the availability of extensions to file briefs. The proposed rule would apply to 

permits issued by or on behalf of EPA under the Clean Air Act, the Clean Water Act, the Safe 



Drinking Water Act, and the Resources Conservation and Recovery Act. In addition to these 

permit appeal reforms, EPA proposes several additional reforms designed to provide tools to 

better allow the Administrator to exercise his or her statutory authority together with appropriate 

checks and balances on how the Board exercises its delegated authority. In this vein, EPA 

proposes to set twelve-year terms for EAB Judges, which the Administrator may renew at the 

end of that twelve-year period or reassign the Judge to another position within EPA. EPA also 

proposes a new process to identify which EAB opinions will be considered precedential. Finally, 

EPA proposes a new mechanism by which the Administrator, by and through the General 

Counsel, can issue a dispositive legal interpretation in any matter pending before the EAB. 

DA TES: Comments must be received on or before [insert dale 30 days from the date of 

publication in the Federal Register} 

ADDRESSES: Submit your comments, identified in Docket ID o. EPA-HQ-OGC-2019-0406, 

at https://www.regulations.gov. Follow the online instructions for submitting comments. Once 

submitted, comments cannot be edited or removed from Regulations.gov. EPA may publish any 

comment received to its public docket. Do not submit electronically any information you 

consider to be Confidential Business Information (CBI) or other information whose disclosure is 

restricted by statute. Multimedia submissions (audio, video, etc.) must be accompanied by a 

written comment. The written comment is considered the official comment and should include 

discussion of all points you wish to make. EPA will generally not consider comments or 

comment contents located outside of the primary submission (i.e .. on the web, cloud, or other file

sharing system). For additional submission methods, the full EPA public comment policy, 

information about CBI or multimedia submissions, and general guidance on making effective 

comments, please visit https://www.epa.gov/dockets/commenting-epa-dockets. 
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FOR FURTHER INFORMATION CONTACT : Mark Talty, Office o f General Counse l, 

Environmental Protection Agency, 1200 Pennsylvania Avenue NW, Washi ngton, DC 20460; 

(202) 564-2751; email address: s/ofJ_ ogc@epa.gov. 

SUPPLEM ENTARY INFORMATION: 

Submilting ern Do not submit infomlation that you consider to be CBI electronicall y through 

/llIps:l/www.regulalions.gov or email. Send or del iver infonnation identi fied as eBl onl y to the 

fo llowing address using U.S. Postal Service: U.S. Envi ronmenta l Protecti on Agcncy, EPA 

Docket Center, EPA-HQ-OGC-2019-275 1, Ma il Code 23 10A, 1200 Pennsylvania Avenue NW, 

Washington, DC 20460. For other methods of deli very, see htlps://www.epa.govldockels/where­

send-commell/s-epa-dockets. 

Clcarly mark the part or all of the infonnation that you claim to be CB I. For eBl 

infonnation in a d isk or CD-ROM that you mail to EPA, mark the outside of the disk or CO­

RaM as CBI then identi fy elec tronicall y within the disk or CD-ROM the spec ific informat ion 

that is claimed as CBI. In add ition to one complete version of the comment that includes 

info rmation claimed as CBI. a copy or the comment that docs nol conlain the infonnation 

claimed as CB I must be submi tted for inclusion in the publ ic doc ket. If you submit a CD- ROM 

or d isk that does not contain CB I, mark the outside of the disk or CD-ROM clearl y that it does 

not contain CBI . In fonnal ion marked as CS I wi ll not be d isclosed except in accordance with 

procedures set fonh in 40 Code of Federa l Regulations (CFR) part 2. 

Organization of This Document. The following out line is provided to aid in locating infomlat ion 

in this preamble. 

I. General Information 

A. Does this action apply to me? 
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B. What action is the Agency taking? 

C. What is the Agcncy's authority lor tak ing thi s action? 

II. Background 

A. The evolving role of the EAB in permit appeals. 

B. What are the major permitting functions of the EAB? 

C. What is the current process for pemlit appeals to the Environmenta l Appeals 

Board? 

III. Summary ofToday's Proposal 

A. What are the key e lements of th is proposal? 

1. New time-limited ADR process 

2. Clarifying the EAB's scope and standard of review in permit appeals 

3. Eli minating amicus curiae partici pation 

4. Eliminating sua sponte review 

5. Expediting the appeal process 

6. l2-year terms for EAB Judges 

7. Iden tifying precedential EAB decisions 

8. Administrator's Legal lnlerpretations 

9. Confonning revisions 

B. How would loday's proposal affect pending appeals? 

C. Why is EPA undertaking this refonn? 

D. What provisions of the CFR is EPA proposing to rev ise? 

E. What regu latory text has EPA included in thi s proposal? 

IV. Request for Comment 
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V. Statutory and Executive Orders 

I. Gcncnllinform ~lt ion 

A. Does fhis acfion apply 10 me? 

This proposed procedural rule would not regulate any person or entity outside EPA. This 

proposal wou ld modify the process relevant to certai n admin istrati ve appeals hand led by the 

EAB under 40 CFR 124.1 9 and other regulations li sted below. It may be of interest to persons 

and enti ti es that apply fo r or are interested in challenging EPA pennilting decisions under the 

ational Pollutant Discharge Elimination System (NPDES) program of the Clean Water Act , the 

Safe Drinking Water Act's Underground Inject ion Control (U IC) program, and the Resources 

Conservation and Recovery Act (RCRA), including Remedial Action Plans, 40 CFR 270.42(f) & 

270. 155. It may also be of interest to persons or entities interested in challenging EPA pemlitling 

decisions under the Clean Air Act, includ ing Outer Continental Shelf permits, 40 CFR 

55.6(a)(3): Tit le V penn its. 40 CFR 7 1.1 1(1): Ac id Rai n pernli ts, 40 CFR 78.3(b)(J); Tribal 

Major Non-Attainment NSR permit s, 40 CFR 49. I 72(d)(5}; and Tribal Minor NSR pemlits, 40 

CFR 49. I 59(d). 

In addi tion, any person or entity interested in EPA's administrat ive processes may be 

interested in this proposa l. With exception of section 1I1.A.7 (Administrator' s Legal 

Interpretations). nothing in this proposal affects the EAB's adjudication of enforcement appea ls. 

B. Whal acliol1 is Ihe Agency laking? 

This is a rule of agency organization, procedure or pract ice. Although not subject to the 

notice and comment requirements of the Administrative Procedure Act, the Agency nonetheless 

vo luntarily seeks comment because it believes that the infonnation and opinions supp lied by the 
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public will infonn the Agency's views. To thi s cnd, EPA solicits infonnation and comment from 

the public on EPA' s proposal to streaml ine part of EPA's pennitting process. 

Each proposal is identified immediately be low and described in Section III. 

First, EPA solicits comment on a proposal to create a new, time-limited ADR process, 

resulting in a fundamental change 10 the Agency's long-held administrative exhaustion 

requirements. Any interested party seeking judicial review of an EPA perm it would have to 

participate in thi s new process before filing a pet ition in federal court. Under thi s new process, 

the parties wou ld have the choice, by unanimous consent , to extend the ADR process or proceed 

to an appeal before the EAB. 

Second, EPA so licits comment on a proposal to clarify the scope and standard of the 

EA B' s review. Under the current regulations, the EAB reviews pet itions for a finding of fact or 

conclusion of law that is clearl y erroneous. 40 eFR 124. 19(a)(4)(i)(A). However, the current 

regulations also include a provision that provides that the EAB may review of an exercise of 

discretion "or an important po licy consideration." 40 e FR 124. 19(a)(4)(i)(B). This has led to 

some confusion as to whether a pet itioner may ask the EAB - standing in the Administrator' s 

shoes - to address issues that a federa l court generally could not review, such as whether EPA 

properl y exercised its discretion relati ve to an " important policy consideration." In any event. to 

the extent 40 e FR 124.19(a)(4)(i)(B) suggests that the EA B may review EPA's compliance with 

discretionary policies. EPA is proposing to eliminate that provision and clari fy that the EA S 's 

scope and standard of review is limited to findings orracl and conclusions oflaw that are clearly 

erroneous. 
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Third, EPA solicits information and comment on a proposa l to remove 40 e FR 124.19(e), 

which current ly authorizes interested persons to parti cipate in a permit appeal as amicus curiae. 

Under today's proposal, the EAS would no longer accept amicus curiae briefs. 

Fourth, EPA also sol icits comment on a proposal to eliminate the EAB's aUlhority to 

rev iew Regional permi t decisions on its own initiative ( .'1 /10 sponte), even absent a pri vate party 

appeal. In EPA's experience. the EAB rarely invokes this authority, and to exerc ise it now could 

impede ti mely pennitting. 

Fifth. EPA solicits comment on a proposal to estab li sh a 60-day deadline for the EA B to 

issue a final decision once an appeal has been fully briefed and argued. EPA also solicits 

in fo rmation and comment on a proposal to limit the ava ilab ility of filing extensions 10 one 

request per pany, with a maximum extension of30 days. (Noth ing in the proposed mle would 

modify the EAB's di scretion 10 re lax or suspend filing requirements for good cause.) 

Sixth, EPA solic its comment on a proposal to set twe lve-year terms for EAB Judges, 

which the Administrator may renew at the end o f that twelve-year period or reass ign the Judge to 

another position within EPA. 

Seventh. EPA solicits comment on a proposal to establish a mechanism by which the 

Administrator, by and through the General Counse l, can issue a dispositive legal interpretation in 

any matter pending before the EA B or on any issue addressed by the EAB. 

The ncw ADR process and the rcvised pennit appeal procedures apply only to penn iuing 

decisions under: 

• the ational Pollutant Discharge Elimination Syslem (NPDES) program of the Clean 

Water Act; 

• the Safe Drinking Water Act"s Underground Injection Control (U IC) program; 
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• the Resources Conservat ion and Recovery Act (RCRA), including Remedial Act ion 

Plans, 40 CFR 270.42(1) & 270. 155; and 

• the Clean Ai r Act. including Prevent ion of Significant Deterioration (PSD) permits, 

Outer Continenta l Shelfpenn its, 40 cm 55.6(a)(3); Title V pemlits, 40 CF R 71.11 (/); 

Acid Rain pennits, 40 CFR 78.3(b)( I); Tribal Major Non-Attainment NSR penn its, 40 

CFR 49.1 72(d)(5); and Tribal Minor NSR pennilS, 40 CFR 49. I 59(d). 

In particular, the new ADR process and procedural changes in this proposal would not apply to 

other types of appeals not listed above. Those topics are outside the scope of thi s rulemaking. 

Specifically, EPA does nOI so licit comment on the EAB's enforcement functions. In addition, 

with the except ion of the proposed revisions above, nothing in this proposal would alter the 

mechanics of permi t appeals or the process by which parties interact with the EAB, e.g., service 

requirements. Those issues are also outside the scope of thi s rulemaking and EPA does not solicit 

comment on them. 

e. Whal is Ihe Agency 's authority for taking this action? 

EPA's authority to issue this proposed procedural rule is contained in Resource 

Conservation and Recovery Act, 42 USC 690 1 e/ seq.; Safe Drinking Water Act, 42 USC 

300(t) et seq.; Clean Water Act, 33 USC 125 1 el seq.; and Clean Air Act, 42 USC 1857 ef seq. 

EPA has add itional authority under the Federal Housekeeping Statute. 5 USC § 30 I, which 

authori zes an agency head to prescribe regu lations govemi ng his or her department and the 

perfomlance of its business, among other purposes. 

II. Background 

A. The evolving role of the Environmental Appeals Board in permit appeals. 
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The EAB was created in 1992 to hear. among other things, administrat ive appeals of 

enforcement proceedings and EPA-issued permi ts. The purpose of its creat ion was to forma ll y 

transfer the Administrator' s authority over such appea ls to the new Board in an effort to add ress 

the Agency's expanding enforcement docket and an increase in EPA-issued permits. 

Over the past 27 years, the EAR's ro le in pennit appeals has changed as more states and 

tribes have assumed permining authority under EPA's statutes. For example, 47 states and one 

territory have assumed authority to admi nister NPDES permi ts under the Clean Water Act. In the 

context of RCRA. 48 states, the District of Columbia. and Guam have been authori zed to 

implement either all or parts of state hazardous waste programs in lieu of RCRA subtitle C. 

Under the Clean Air Act. 43 states fully administer the PSD program, and EPA has approved 

Title V permi t programs in all 50 states. As discussed later in thi s document , the EAB does not 

hear challenges to most state-i ssll~d permits. 

As more states and tribes have assumed authority, the Agency has dramaticall y reduced 

the number of EPA-issued penn its and. in tum, the number of permits appealed to the EAB. 

Since January I, 2016. a tOial of 50 pennit appeals have been filed wi th the EAB affect ing a total 

of 40 penn its . 

In 2010, the EAB launched a voluntary ADR program to assist parties in reso lving 

di sputes before the EAB, including permit appeals. The EAB established th is ADR program to 

promote faster resolution of issues and more creative, satisfying and enduri ng solutions; to foster 

a cu lture of respect and trust among EPA, its stakeholders, and its employees and to improve 

work ing relationships; to promote compliance with environmental laws and regulations; to 

expand stakeholder support for Agency programs; and to promote better environmental 

outcomes. The EA B" s ADR program currently offers parties the oplion of participating in ADR 
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with the assistance of an EAB Judge acting as a neutral evaluator/mediator (generally referred to 

as the Sett lement Judge). The ADR program bas been highly successful, and, to date, over 90% 

of the cases that have gone through the program have been resolved without litigation. See The 

EPA 's Environmental Appeals Board Of Twenry-five: An Overview qfthe Board 's Procedures. 

GUiding Principles. and Record of Adjudicafing ClIses, p. 5 avai lable at 

hnps:iiyoscmitc.cpa.govioaJEAB Web Dockel.nsfi8f612ee7fc725cdd852570760071 cb8ei38 1 ac 

d4d3ab4ca358525803c00499abOi$FILErrhc%20EAB%20at%20Twenty-Five.pdf. Since its 

inception, the ADR Program has helped parties achieve faster resolution of issues, enduring 

solut ions, and broader support for outcomes. Id. 

B. Whaf are fhe major permillingfimctions of fhe Environmental Appellis Board? 

Under the current regulations, the EA B bas jurisdiction over three categories of permit-

related actions, and an appeal to the EA B is a prerequisite for judicial review of the permit. 

(Prior to 1992, appeal to the Administrator was a prerequisite for judicial review of permits 

issued by Regional Administrators.) 

The first category consists of appeals of federa l pemlitting dec isions by Regional 

Administrators under the Clean Ai r Act (PSD, Title V, Outer Continental Shelf, and some acid 

rain program perm its), the Safe Drinking Water Act (V IC penn its), the Clean Water Act 

(NPDES permits) and RCRA pemlits. Appeals under RCRA include decisions to deny a pcrmit 

for the active li fe ofa hazardous waste managemen t facility or uni t. This category also includes 

appea ls by of Clean Air Act permits issued by states in certain circumstances. I 

I In some penniuing programs, EPA regu lations provide tlUlhority for EPA to delegate the administration 
of the federal permilling program 10 a stale or tribal adm inislrative agency. See. e.g .. 40 e FR 52.21 (u); 40 
e FR 71.10. This delegation empowers the de legated agency to "stand in the shoes" of an EPA Regional 
Office and exerc ise federa l law authority . But lhe action taken by the de legate remains a federal 
pennining decision subject to review in the Environmen tal Appea ls Board. This re lat ionship is di stinct 
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In the case of PSD pennits, the enti rc process - from the detennination that an 

application is complete to a final decision to grant or deny a pennit application - Illust occur 

within one year by statutory mandate. 42 USC 7475(c); see Avenal Power Center LLC v. EPA, 

787 F.Supp.2d I (D.D.C. 20 11 ). Nothing in today's proposal would affect that statutory 

ob ligation. 

The second category consists of appea ls of Clean Air Act NSR pennits issued by EPA in 

Indian Country. The third category consists of terminations ofNPDES, RCRA and Marine 

Protection, Research, and Sanctuaries Act pennits. Under 40 CFR 124(1), the EAB's decision 

and the Regional Administrator's subsequent issuance of the pennit constitutes final agency 

action. 

These permit-related functions are li sted below, accompanied by the parts of the Code of 

Federal Regulations where they currently appear. 

Appeals from NPDES pennit decisions made by Regional Administ rators and 

Administrative Law Judges under the Clean Water Act (40 CFR part 124). 

Appeals from pennit decisions and remedial action plan (RAP) approvals made by 

Regiona l Administrators under RCRA (40 CrR part 124; 40 CrR 270.42(1) & 270. 155). 

Appeals from PSD pennit decisions made by Regiona l Administrators and de legated 

states underthe Clean Ai r Act (40 CrR part 124; 40 CrR 52.2I(q». 

rrom an EPA-approved or authori zed penllilting program under which a stale agency app lies state laws 
and regulations thai EPA has detenn ined arc sumcient to meeting the min im um programs requirements 
ror such a permitting program. See, e.g.. 40 CFR 51.166: 40 CFR part 70. State permitting decisions 
under an EPA-approved program is an action under state law that is reviewable under any appl icable slate 
administrative procedures and in state courts. 
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Appeals from Title V operating permit decis ions made by Regiona l Administrators and 

de legated states under the Clean Air Act (40 cm 71.11 (I). 

Appeals of Outer Continental Shclf permit decisions made by Regional Administrators 

(40 CFR pan 124; 40 CFR 55.6(a)(3». 

Appeals from certain ac id rai n permi tti ng decisions made by Regiona l Administrators (40 

cm 78.3(b)( I )). 

Appeal s from UtC permit decisions made by Regional Administrators under the Safe 

Drinking Water Act (40 CFR pan 124). 

Appea ls from ocean dumping permi t decisions made by Regional Administrators under 

the Mari ne Protec tion, Researc h, and Sanctuaries Act (40 CFR part 222). 

Appcal s from Federal Major Non-Attainmcnt New Source Review permit dec isions by 

Regional Administrators in Indian County under the Clean Air Act (40 CFR 49. I 72(d)). 

Appeals from Federal Minor New Source Review penni! decisions made by Regional 

Administrators in Indian Country under the Clean Air Act (40 CFR 49.159(d)). 

Appeals from the tenninat ions of NPDES and RCRA permits and RAPs (40 CFR 22.44). 

C. What is the current processjhJ" permit appeals 10 fh e Environmental Appeals Board? 

Any person who participated in the pcnnit publi c participati on process, either by filing 

comments on the draft pe rmi t or by speaking at a publi c hearing, may petition the EAB for 

revicw. 40 CFR 124.1 9(a)(2). In addi tion, anyone may peti tion the EAB for review of a permit 

condition that re nects changes from the draft. Id A petition fo r review must bc filed within thirty 

days after service of noti ce of the issuance of a pemlit decision and must identi fy the contested 

peml it condi tion or other challenge to the peml it decision and clearl y set forth the petitioner'S 

contentions, with appropri ate support. as to why the Board should review the decision. fd. at § 
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124. 19(a)(4). A petitioner must demonstrate that each issue raised in the petition was previously 

raised during the public comment period, or at a public hearing. Id. In order to prevail , a 

petitioner must show that each cha llenged penni! condition is based on "[a] finding of fact or 

conc lusion o f law that is clearly erroneous" or "[a]n exercise of discretion or an important po li cy 

consideration that the Environmental Appeals Board should, in its discretion, review." Id. § 

124. 19(a)(4)(i). Generally, the EPA Region - or other authority act ing on EPA's behalf - that 

issued the permitting dec ision must file a response to a pet ition for rev iew together with a 

certified index of the administrati ve record and relevan t portions of the record within 30 days 

after service of the petition. Id. at § 124. l9(b)(2). In the case of PSD or other new source permit 

appeals, the Agency has 21 days to file its response. Id at § 124.19(b)( 1). A permit applicant 

who did not appea l a permit decision may also file a notice of appearance and respond to a 

pet ition, as maya state or tribal authority where a pennitted facili ty is (or is proposed to be) 

located.ld. § 124. 19(b)(3)-(4). Any other interested person may also participate in the appeal by 

filing an amicus brief. Id. § 124.l9(e). 

Once the EAB has rece ived a petition for review of a pennit, the Clerk o f the Board 

ass igns the matter to a panel of j udges using a neutral case ass ignment system. The EAB 

typically hears malters before it in three-member panels, with the fourth member of the EAB 

avai lable to serve as a settlement judge in the evenl the part ies opt to participate in the EA B's 

ADR program. See id. § 1.25(e)(l). The panel decides eaeh matter before it " in acco rdance with 

applicable statutes and regulations" and considers the standard of review, prior EAB precedents, 

Agency policy it deems relevant. and the evidence in the record. Id. al §§ 1.25. 22,J0(d), 

124.19(h). When appropriate, the EAB hears oral argument on any or all issues in a proceeding. 

Id. at 124.19(h). The regulations specify that the EAB sha ll decide matters by majority vote. Id. 
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at § J .25. The EAB issues it s opinions in writing, and the Regional Admi nistrator' s subsequent 

issuance of the permit consistent with the opinion constitutes final agency action. 

Currently, under the EA B's ADR Program, parties to an appeal are invited to participate 

in ADR with the assi stance of an EAB Judge acting as a neutral evaluator/mediation (referred to 

as the "Sett lement Judge"). An EAB staff anorney (referred to as "EAB Sett lement Counsel") is 

often ass igned to ass ist the Seulement Judge. Each party to the appea l must agree to participate 

in ADR for the case to proceed under the Program, which is often referred to as an "opt-in" ADR 

process. If all parties agree to proceed with ADR. an EAB Judge is assigned as the Settlement 

Judge, and the appea l proceedings are stayed for 60 days. The Sett lement Judge contacts the 

parties for a status conference, followed by submission of issue summaries within 10 days of the 

status conference and an initial ADR mecting at which the parties begin the case 

evaluation/mediation process. 

The ADR process may be terminated and the case returned to the EA B's acti ve docket if: 

(1) the Seulcment Judge, at any point following his or her designation, determines, in hi s or her 

discretion , that ADR is no longer appropriate; (2) the Sett lement Judge, in hi s or her discretion, 

determines that the ADR process has not made substantial progress within the stay period: or (3) 

any party determines that it no longer wishes to participate in ADR. Ifa matter is returned to the 

EAS 's act ive docket, the Settlement Judge and the EAB Sell iemellt Counsel are prohibited from 

participating in any way in the EAB's resolut ion. 

If the part ies reach an acceptable resolution to all or part of their dispute. the parties must 

create a written agreement signed by each party. Upon execution of any agreement reso lvi ng all 

issues, the parties then fil e ajoint motion to dismiss the pending maUer. The EAB then issues an 

order dismissing the appeal. lf some. but not all issues are reso lved, and the issues arc severable, 
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the parties must file a motion for dismissal of the resolved issues. The EAB then issues an order 

returning the remaining issues to the EAB's ac tive docket for resolution. 

Ill. Summary of Today 's Proposal 

A. What are Ihe key elemenls oflhis proposal? 

I. New time-limited ADR process 

EPA proposes to create a new. time-limited ADR process and participation in that 

process would be a precondition to judicial review in federal court. Under the current 

regulations. an interested party must file a petition for review with the EAB as a precondition to 

judicial review. See 40 CFR 124.19(/). Once the appeal process has begun, parties to an appeal 

may "'opt-in" to the EAB 's ADR program 10 resolve the dispute without litigating the issues 

before a panel o f EAB Judges. EPA is seeking to leverage the success of the EAB's current ADR 

program and empower the parties to decide for themselves the best, most efficient process to 

resolve their disputes. 

Under this proposal, the EAS"s ADR program would be switched from an opt-in process 

to an opt-out process conducted in compliance with the confidentiality provisions of the 

Administrative Dispute Resolution Act of 1996, 5 USC 574. Under the proposed process, an 

interested person would have thirty days after service of notice of the issuance of a pemli t 

dec ision to file a notice of dispute with the EAB in which the interested person ident ifies the 

contested pemlit condition or other specific challenge to the pennit decision. The notice o f 

di spute would also need to certify that the party filed comments on the draft pennit or 

participated in a public hearing on the draft permit or that the di sputed condi tions in the final 

pennit renect changes from the proposed draft peml it. The party filing the notice would have to 

serve the notice on the Regional Administrator that issued [he pennitting decision , the pennit 
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applicant, as well as the state or tribal authority where the pcnnitted fac ility is (or is proposed to 

be) located. The Regional Administrator wou ld be required to rile its response to a not ice within 

2 1 days after service of the notice of dispute. A permit applicant who did not di spute a permit 

decision may file a notice of appearance and a response, as may the relevant state or tribal 

authority, within the same 21-day period. 

Upon receipt o f the notice of di spute, the Clerk of the EAB would assign an EAB Judge 

to act as the Settlement Judge. The Settlement Judge would have thirty days fTOm the deadline 

for filing a response to convene a meeting of all the panics. Each party would be required to file 

issue summaries with the Sett lement Judge no later than ten days prior 10 the convening meeting. 

At the conveni ng meeting, each party would be req ui red to meet with the Sett lement Judge in a 

private session in which the Settl ement Judge would provide the party with a confidential, oral 

assessment of the strengths and weaknesses of their case. Infonnation discussed in the private 

sessions wou ld be confidential unless a party authorizes the Settlement Judge to di sc lose it. At 

the conclusion o f the conveni ng meeting, or no later than thirty days after the deadline to file a 

response, the parties may decide by unanimous consent to either extend the ADR process 

(beyond the initial thirty-day window) or proceed wi th an appeal befo re the EAB. The Regional 

Administrator would not be considered a party for purposes of thi s unanimous agreement, 

meaning the Regional Administrator would not have a say in how the parties decide to proceed. 

EPA is proposing to make any agreement of the part ies issue-speci fic, meaning only those issues 

or conditions that all parties agree to resolve via further ADR or EAR review continue through 

the process. However, EPA so licits comment on whether the parties' agreement should apply to 

all issues rai sed in the notice of di spute. All parties wou ld be required to attend and participate in 

the convening meeting as a prerequisite to seeking judicial review in federal court. I f the parties 
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do not agree to proceed with either the ADR process or an EAB appeal, the notice of di spute 

would be di smissed, the permit would become final and it could be challenged in federal court. 

Lastl y, any issues that are ra ised in nOli ce of dispute process but do not continue beyond the 

initial thirty-day period would be preserved for appeal but may not be challenged in federal courl 

until the remaining administrative process concludes. Again, EPA solicits comment on whether 

all issues rai sed in the noti ce of di spute should be required to continue through the ADR process 

or EAB appeal rather than only those issues or conditions thai all parties agree should proceed. 

If promulgated, the new ADR process would apply only to any permit decis ion issued on or after 

the effective date of the procedural rul e. The proposal would not apply to any current pennit 

appeals. 

2. Clarifying the EAB's scope and standard of review in permit appea ls 

The current regulations estab li sh a ';clearl y erroneous" standard of review and direct 

petitioners to demonstrate that "each challenge to the pemlil is based on .. , a find ing of fact or 

conclusion of law that is clearly erroneous." 40 CFR 124.19(a)(4)(i)(A). However, the current 

regulations a lso include a paragraph that provides that the EAB may review of an exerc ise of 

di scret ion "or an important policy consideration." 40 CFR 124.19(a)( 4)( i)(8 ). This has led to 

some confusion as to whether a petitioner may ask the EAS - standing in the Adminislrator's 

shoes - to address issues that a federal court generally could not review. such as whether EPA 

properly exercised its discretion relati ve to an ""important po li cy consideration:' To the extent 

that 40 CFR 124.19(,,)(4)(i)(B) authori zes the EAB to review EPA's compliance wi th 

di scretionary policies, EPA proposes to eliminate that provision. In do ing so, EPA intends to 

make clear that while the EA S' s scope of re view would no longer include exercises of di scretion 
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or important policy considerations, nothing in thi s proposal wou ld a lter the siandard of review 

employed by the EAB in adjudicating permit. 

3. Eliminating amicus curiae part icipation 

EPA proposes to eliminate the provision at 40 eFR 124. 19(e) that authorizes interested 

persons to participate in a permi t appeal as amicus curiae. Under today' s proposal , the EAS 

would no longer accept amicus curiae briefs in permit appeals. 

Under the current regulations, any interested person can appeal an EPA permi t to the 

EAB; therefore, the amicus curiae process allowed the EAB to consider additional views in 

support o f or opposition to the Region's permit. As discussed above. EPA proposes to create a 

new ADR process that would be a prerequisite to seeking judicial review in federal court . EPA 

believes that thi s new process wou ld be the proper forum for part ies to resolve disputes over 

Agency permits and that allowing for additional input in a permit appeal, should the parties 

choose to proceed in such a manner, is unnecessary. Moreover, e liminating amicus curiae briefs 

is consisten t wit h the proposed streamlining o f the EAB penni t appeal process. By eliminating 

amicus briefs, EPA proposes to hasten the resolution of permit appeals by 15 days, see 40 e FR 

124.1 9(e). and to simpli fy the process. All members of the public are encouraged to submi t 

comments on draft EPA pennits, and the Regions consider those comments when making pennit 

decisions. This is meani ngful public engagement that has the potential to shape the pe rmit before 

it is appealed to the EAR Moreover, the public comments coupled with the Region's responses 

become part of the permi t's admin istrative record . EPA believes that the avai lability of these 

comments, coupled with the vigorous briefing by the pemli l applicant, the Reg ion, and other 

part ies wi ll ensure that the EAB becomes aware of any issues or positions that might otherwise 
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be rai sed by amici. Under these circumstances, the benefits of expedit ious resolution of appeals 

outweigh any benefits associated with amici participation. 

4. Eliminating sua sponte review 

The current regulations authorize the EAS to decide on its own initiat ive to review any 

condi tion of any RCRA, UIC. NPDES, or PSD permit decision for which review is otherwise 

ava ilab le. Today's proposal would eliminate this provision. Allowing slia sponte review by the 

EA S would be inconsistent with the Agency 's goal of empowering the parties of a pennit 

dispute to dictate the process they believe will most effect ive ly and ef1iciently resolve their 

dispu te. 

5. Expediting the appea l process 

EPA proposes several additional changes to the appeal process that are intended to 

expedite resolut ion of appeals, should the parties choose to proceed with an EAS appeal. First, 

EPA proposes to establish a dead li ne 01"60 days for the EAS to issue a final decision, measured 

from the date of oral argument or the filing of the last brief, whichever is later. This dead li ne 

demonstrates EPA's commitmen t to making pennits final and effect ive expeditiously. It also 

should be achievable, in light of the EAS's reduced workload contemplated by thi s proposed 

rule. 

Second, in light of the proposed 60-day deadline, EPA proposes to limit the length of 

EAB opinions by advising the Board to make them only as long as needed to address the specific 

issues raised in the appeal. EPA so licits comment on whether to set a numerical limit , either in 

words or pages. 

In the thi rd time-saving change. EPA proposes to revise the provisions in the current 

regulat ions relat ing to extensions of time to fi le briefs. The regulat ions at 40 CFR 124.19(g) 
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authorize parties to seek such extensions. A review of mot ion practice before the EA B reveals 

that much of the delay in resolving appeals stems from freq uent and lengthy extensions requested 

by the parties. Today's proposal would authori ze each party to request a one-time 30-day 

extension that the EAB, in the exerc ise of its di scret ion, may choose to grant. Nothing in the 

proposed rule would eli minate the EAB's discretion to relax or suspend filing requirements for 

good cause. See 40 e FR 124.19(n). 

6. 12-year terms for EAB Judges 

The EAB is a permanent body with continuing functions establi shed by regulation. It 

exercises authority expressly delegated to it from the Administrator by Tit le 40 of the Code of 

Federal Regulations. 40 CFR 1.25(e)(2). The EAB is composed of no more than four judges 

designated by the Administrator, 40 CFR 1.25(e)( J), but all positions need not be filled 

depending on the work load before the Goard. By custom, EAB Judges are career employees of 

EPA and mcmbers of the Senior Executive Service (SES). 

Over the years, the Agency has benefited from the arrival of new judges to fill vacancies 

created as former j udges retire or move to other senior executive positions. Since 20 12, eight 

different judges have served on the EAB, bringing with them experience from the Offices of the 

Regional Counsel, the Office of General Counsel, the Office of Enforcement and Compliance 

Assistance and other Federal agencies. including the U.S. Department of Justice. For judges 

joining the EAS since January I, 2012, the avcrage teml of service is four years. 

At the same time, the Agency has benefited from judges who have served on the 

EnvironmCnial Appeals Board for much longer lenns. These j udges bring deep experience in 

EAS jurisprudence and provide needed stability in light of frequent vacancies. Of the twelve 
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judges who have served on the EAB since its creation in 1992, four of the first five EAB judges 

held their positions for nine to 21 years. One j udge has served for 24 years. 

In loday' s document, EPA proposes to set fixed twelve-year temlS for EAB Judges, 

which the Administrator may renew at the end of that twelve-year period or reassign the Judge to 

another position within EPA. EPA so li ci ts comment on whether eight-year terms are more 

appropriate. EPA also solici ts comment on whether any other teon length is more appropriate. 

The Administrator would apply the new twelve-year tenns to the current EAB j udges on a 

ro lling basis over the next twelve years. Each seat on the EAB would be designated a number 

based on the seniority of the Board 's current members. The seat of the longest serv ingj udge 

would be designated as scat one, the second longest serving judge as seat two. the third longest 

serving j udge as seat three. and the most recent judge as seat four. The term for the newly 

designated seat one would end three years after the effect ive date o f the final rule. The process 

would then continue at three-year intervals, with seat two ending six years after the effecti ve 

date. seat three ending nine years after the effecti ve date, and seat four ending twelve years after 

the efTective dale. Thereafter, all teons will last fo r twelve years. If ajudge vacates hi s or her 

pos ition befo re the end of the judge's tenn , the Administ rator would appoint a new j udge to 

serve for the remainder of the vacated teon. That new member could then be renewed at the end 

of the vacated term. For example, assume the term of the j udge holding seat two ends in 2026, 

subject to renewal. Further assume that this judge retires in 2020. The new judge occupying scat 

two would serve for six years (ulllil 2026) and then be eligible fo r a twelve-year tenn renewal. 

But assume th is judge leaves after fi ve years in 2025. The newest j udge occupying seat two 

would serve fo r one year (unti l 2026) and then be el igible for twelve-year tenn renewal. There 

21 



\ .. 'ould be no limit to the number of twelve-years tenns that one judge could serve. EPA also 

solicits comment on whether a different process for retention of EAB Judges is more appropriate. 

If the Administrator chooses not to renew the appo intment, the Admin istrator would 

assign that judge to another SES position wi thin EPA for which he or she qualifies, in 

compliance with all applicable procedures. (As members of the SES. EAB j udges are subject to 

reassignment to any other SES position in the Agency for which he or she qualifies, after 

approva l from aPM and the Office of Presidential Personnel. See Guide 10 Ihe Senior Execlilive 

Service. published by the Office of Personnel Management (March 20 17), pages 8, 10. 

https:llwww.opm.gov/policy-data-oversightlsenior-execut i ve-se rv i celref erence 

materia lslguidesesservices.pd f. See (llso 5 U.S.c. §313 1 (5) (SES program shall be admi nistered 

so as to enable the head of an agency 10 reassign senior executives to best accomplish the 

agency's miss ion). 

In EPA's experience. EAB judges have left their appointments ei ther to retire from 

federal service or to take another position within EPA or elsewhere. Nothing in this process 

would prevent ajudge from leaving the EAB before the expirat ion of his or her twelve-year 

tenn. Similarly, nothing in thi s process prevents the Administrator from reassigning an EAB 

judge to another position prior to the expiration of his or her renewable twelve-year tenn . 

7. Identifying prccedential EA B decisions 

EPA is soliciting comment on whether it should create a process to explicitly ident ify 

certain decisions of the EAB as preccdentia l. Under such a process, only pub li shed decisions 

could be considered preccdential. The determinat ion of which decisions should be published 

would be detennincd by the Administrator act ing through the General Counsel. 
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Other fede ral agencies that utili ze adj udicatory hearings have similar processes for 

identi fy ing preccdentiai decisions. For instance. the Department of J-Iomeland Securi ty and the 

Department of Justi ce designate certain decisions as "precedent decisions" in various 

immigration proceedings. Under their process, "precedent dec isions" are administrati ve 

dec isions of the Administrative Appeals Office, the Board of Inun igrat ion Appeals (BIA), and 

the Attorney General, which are se lected and designated as precedent by the Secretary of the 

Department of J-Iomeland Security, the BIA, and the Attorney General, respect ive ly. 

Identifyi ng certain decision as precedential is important because federal courts give greater 

deference 10 such dec isions. For that reason, EPA is so liciting comment on whether the Agency 

should affi rmative ly des ignate ce rtain EAB dec isions as precedential. 

8. Administrator's Legal Interpretations 

EPA proposes a new mechanism by which the Administrator. by and through the General 

Counsel , can issue a di sposi tive legal interpretation in any maller before the EAB or on any issue 

addressed by the EAB. This legal interpretation would be bindi ng on Ihe EAB. Under this 

proposal, the General Counsel may file written notice to the EAB providing the Administrator' s 

legal interpretation of an applicable Agency regulation or governing slatute in any matter before 

the EA B; this proposal is notlimiledjusl 10 permit appeals. This new mechanism is distinguished 

from legal briefs filed by EPA's Regions, which simply set fo rth the Agency ' s position on any 

re levant legal interpretations. The intent of thi s proposal is to allow the Administrator, in specific 

cases, to retain authority as it pertains to legal interpretations. Nothing in this proposal would 

limit Ihe Administrator's existing authority (deri ved from his or her statutory authority to issue 

the penn its in the fi rst instance) to review or change any EA I3 decision. 

9. Conronning revisions 
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EPA also proposes confomling changes to regulatory text to implement the objectives 

described above. 

B. How would IOday 's proposal affect pending appeals? 

If promulgated as proposed, today' s revisions would not app ly to appeals that had been 

filed wi th the EAB before the effective date of any final rule codifying such revisions. 

C. Why is EPA undertaking 'his reform? 

EPA has an almost 20-year hi story of'promoting the expanded use of ADR to add ress 

disputes and resolve conflict. See EPA's Policy on Alternat ive Dispute Reso lution, 65 Fed. Reg. 

81,858 (Dec. 27, 2000). The Agency has long recognized that ADR techn iques can have many 

benefits, including faster resolution of issues; more creative, satisfying and enduring solutions; 

fostering a culture of respect and trust among EPA. its stakeholders, and its cmployces; 

improving working relat ionshi ps; promoting compliance with environmental laws and 

regu lations; expanding stakeholder support for Agency programs; and promoting better 

environmental outcomes. /d. at 81,858-59. The EAB inst ituted its ADR program in 2010 in 

recognition of these many benefits and the success experienced by other federal agencies and by 

federa l courts (including appellate courts) in sett ling contested matters through ADR. As noted 

above, the EAB' s ADR program has been highly sllccessful with over ninety percent of the cases 

that have gone through the program resolved without li tigation. 

EPA is seeking to seeking to build ofT the success of the EAR's ADR program by 

creat ing a new proccss that will ensure speedy resolution of disputes whi le providing the 

intcrested parties with options to ach ieve those cnds. Under this proposal, the EAR's ADR 

program would switch to an opt-out process by requiring all panies to convene wi th an EAB 

Judge acting as a Sett lement Judge. EPA believes the parties can greatly benefit from the input of 
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the Sett lement Judge's unique assessment of litigation ri sk, which, in the Agency's experience, 

carries significant weight among parties and often drives qu ick resolution of the issues. After 

receiving thi s valuable input from the Sett lement Judge, the parties would then be empowered to 

decide fo r themselves the best , most etlicient process to resolve the ir disputes, whether it be 

through further mediation, an EAB appeal or lit igation in federal court. 

In addition, EPA's proposals to reform the current permit appeal process go hand-in-hand 

with the newly proposed ADR process. By modifying and expediting the appeal process, EPA 

hopes to make an EAB appeal a more attractive, less time-consuming option for the parties to 

resolve pennit disputes. 

In proposing thi s new process, EPA recognizes that it is fundamentally changing the 

administrat ive exhaustion req uiremen t. However, based on the changes to EAB permit reviews 

over time and the documented success of ADR processes, EPA ultimately believes that an ADR­

focused, party-driven process will resolve disputes faste r and resu lt in better outcomes (e ither 

through ADR, streamlined Board adjudication or expedited judicial review). 

Lastly, EPA is proposing several measured reforms designed to better align the Board's 

role with its delegated authority from the Administrator. The Administrator is given the authori ty 

to issue pemlils under each of the relevant statutes implicated in EPA's proposa l. In creating the 

EAB, the Administrator delegated a portion of this authority to the Board. By providing the 

Administrator with tools to exercise his or her statutory authority in the firs t instance together 

wi th some appropriate checks and balances on how the Board exercises its delegated authority, 

the measures included in loday's proposal are designed to better re fl ect how the Adm inistrator 

exerci ses or de legates his or her permitting authority . 

D. Whal provisions oflhe CFR is EPA proposing 10 revise? 
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EPA proposes to revise the fo llowing provisions of the e FR: 

• 40 CFR 1.25(e) (Environmental Appeals Board) 

• 40 eFR 22.44 (appeals from the terminations ofNPDES and RCRA permits). 

• 40 CFR part 23 Uudicial review provisions). 

• 40 e FR 49.1 S9(d) (appeals from Federal Minor New Source Review pemlit decisions 

made by Regional Administrators in Indian Country under the Clean Air Act). 

• 40 CFR 49. 172(d) (appeals from Federal Major Non-Attainmen t New Source Review 

pennit decisions by Regional Administrators in Indian County under the Clean Air 

Act). 

• 40 eFR 52.2I(q) (appeals from I>SD permit decisions made by Regional 

Administrators and delegated states under the Clean Air Aet). 

• 40 eFR 55.6(a)(3) (appeals of Outer Continenta l Shelfpennit decisions made by 

Regional Administrators). 

• 40 CFR 71.11 (I) (appeals from Tit le V operat ing pennit dec isions made by Regional 

Administrators and delegated states under the Clean Air Act). 

• 40 CF R 78.3(b)(J) (appeals from certain acid rain penni tting decisions made by 

Regional Administrators). 

• 40 CFR 124.16 & 124. 19 (appeals from NPDES permit dec isions made by Regional 

Administrators and Administrative Law Judges under the Clean Water Act; appea ls 

from penni t dec isions made by Regional Administrators under RCRA ; appeals from 

PSD permit dec isions made by Regional Administrators and delegated states under 

the Clean Air Act; appeal s of Outer Continenta l Shelf permit dec isions made by 
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Regional Administrators; appeals from UIC pennit decisions made by Regional 

Administrators under the Safe Drinking Water Act). 

• 40 CFR part 222 (appea ls from ocean dumping pennit decisions made by Regiona l 

Administrators under the Marine Protection, Research, and Sanctuaries Act). 

• 40 CFR 270.42(f) & 270. 155 (appeals from Remedial Action Plan decisions under 

RCRA) 

£. What regulatory text has EPA included in this proposal? 

EPA has included proposed regulatory text fo r 40 CFR Pan 124 that would effectuate the 

proposed ADR process for most pennit appeals. The Agency has provided thi s regulatory text to 

show the public how the substance of the newly proposed ADR process wou ld be implemented. 

Whi le this proposa l makes clear that the proposed ADR process would apply to each of the 

penn it decisions listed in section 1. 8. of thi s document, EPA has not included proposed 

conforming regulatory text for the fo llowing sections: 

• 40 eFR 49. I 59(d) (appeals from Federa l Minor New Source Review pennit decisions 

in Indian Country under the C lean Air Act) . 

• 40 e FR 49. I 72(d) (appea ls from Federal Major Non-Attainment New Source Review 

pennit decisions in Indian County under the Clean Air Act). 

• 40 CFR 52.2 1(q) (appeals from PSD pennit dec isions made by Regional 

Administrators and de legated states under the C lean Air Act). 

• 40 CFR 55.6(a)(3) (appeals of Outer Continental Shelf permit deci sions). 

• 40 CFR 7 1.11 (I) (appeals from Title V operating permit decis ions made by Regional 

Administrators and delegated states under the C lean Air Act). 

• 40 CFR 78.3(b)(I) (appeals from ce rtain acid rain peml itting decisions). 
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• 40 eFR part 222 (appeals from ocean dumping pennit dec isions under the Marine 

Protection, Research, and Sanctuaries Act). 

• 40 eFR 270.42(f) & 270. 155 (appeals from Remedial Action Plan decisions under 

Re RA) 

EPA seeks comment on how to confonn the above-cited sections with the proposed 

revisions to part 124. EPA could confonn those sections by cross-referencing the proposed 

revisions in part 124 (requiring persons to fil e a notice of dispute under proposed § 124.19) or by 

drafting separate regulatory tex t that would create an identi cal ADR exhaustion process within 

each of those sections. 

IV. Request for Comment 

EPA solicits comment on all aspects of the proposed regulation and the bases articulated 

for it above. 

Except for the proposal regarding the Administrator's lega l interpretations (Section III , 

A.S. of this document ), EPA is not so liciting comment on any functions of the EAB unrelated to 

penni! appea ls. For example, EPA is not soliciting comment on enforcement appea ls or any other 

aspect o f the EAB's work not specifica ll y proposed today. With the exception of the proposals 

di scussed above ~ for which EPA so licit s comment ~ nothing in today's proposal would change 

the processes fo r having an appeal adjudicated by the EA B (should the parties agree to proceed 

with an appeal before the EAB). Therefore, EPA does not solicit comment on the unchanged 

aspects of the pennit appeal processes. 

V. Statutory and Executive Order Reviews. 

A. £\"ecutive Orders 12866: RegularDlJ' Planning and Review and Execlltive Order 13563: 

Improving Regulation and Regula/DIY Review 
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This action is exempt from review by the Office of Managemenl and Budget (OMB) 

because it is limited to agency organization, management or personnel matters. 

B. £wclllive Order 13771: Reducing Regulations and Controlling RegulatDlY Costs 

This action is not an Executive Order 13771 reg ulatory act ion because it relates to 

"agency organizat ion, management or personnel. ,. 

C Paperwork Reduerion Act (PM) 

This act ion does not con tain any informati on collection act ivi ti es and therefore does not 

impose an information collect ion burden under the PRA. 

D. Regula/OIY Flexibility Act (RFA) 

This action is not subject to the RFA. The RFA applies only to rules subject to not ice and 

comment rulemaking requirements under the Administrative Procedure Act (A PA), 5 U.S.c. § 

553, or any other statute. This rule pertains to agency management or personnel, which the EPA 

expressly exempts from notice and comment rule making requirements under 5 U.S.C. § 

553(a)(2). 

£. Unfunded Mandates Reform Act (UMRA) 

This action does not contain any unfunded mandate as described in UMRA, 2 U.S.c. §§ 

153 1-1 536, and does not significantly or uniquely affect small governments. The action imposes 

no enforceable duty on any state, local or triba l governments or the private sector. 

F. £'(eclifive Order 13132: Federalism 

This action does not have federali sm implications. It wi ll no! have a substantial direct 

effect on the States, on the relationship between the national government and the States, or on the 

distribution o f power and responsibilities among the various levels of government. 

G. Executive Order 131 75: Consultation and Coordination Wilh Indian Tribal Governments 
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This action does not have tribal implications as specified in Executive Order 13 175. 

H. Executive Order IJ045: Protecrion a/Children/rom Environmentall-lealth Risks and 

Safety Risks 

The EPA interprets Executive Order 13045 as applying only to those regulatory actions 

that concern environmental health or safety risks that EPA has reason to believe may 

disproponionately afTect children, per the definition of"convered regulatory act ion" in section 2-

202 o f the Execut ive Order. This action is not subject to Executive Order 13045 because it does 

not concern an envi ronmental health ri sk or safety ri sk. 

I. £\'ecwive Order J 32 J I: Actions Concerning Regulations That Significantly Affecr 

Energy Supply. Distribution or U<;e 

This action is not a "significant energy ac tion" because it is not likely to have a 

sign ificant adverse effect on the suppl y, di stribution or use of energy . 

.J. National Technology Trans/er and AdwlI1cemem Act (NTTAA) 

This ru lemaking does not invo lve technical standards. 

K. Executive Order 12898: Federal Acriolls 10 Address Environmelltal Justice in Minoriry 

Populatiolls and Low-Income Populoriolls. 

This ac tion is not subject to Executive Order 12898 (59 Fed 7629. Feb. 16, 1994) because 

it does not establish an environmental health or safety standard. 

List of Subjects in 40 eFR Parts 1,22, 23, 49, 52,55, 7t, 78,124, and 222 

40 CFR ParI I 

Organization and functions (Government agencies). 

40 CFR ParI 22 
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Administrati ve practice and procedure, Air poll ution control, Ha7..ardous substances, Hazardous 

waste, Penalt ies, Pesticides and pests, Noise prevention, Water pollution contro l. 

40 CFR Part 23 

Administrative prac tice and procedure. Ai r pollution control, Courts, Hazardous substances. 

Hazardous waste, Pest icides and pesls, Rad iation protection, Water pollution contro l, Water 

supply. 

40 CFR Part 49 

Administrati ve practice and procedure, Air pollut ion control, Indians, Intergovernmental 

relations, Reporti ng and Recordkeeping requirements. 

40 CFR part 52 

Administralive practice and procedure, Ai r pollution control , Ammonia. Carbon monoxide, 

Environmen tal protection, Greenhouse gases, Incorporati on by re ference, Intergovernmenta l 

relations, Lead, Ni trogen dioxide, Nitrogen oxides, Ozone, Report ing and recordkeeping 

requirements, Sulfu r oxides, Volatile organ ic compounds. 

40 CFR Part 55 

Administrati ve practice and procedure, Air pollution cont ro l, Continental shelf, 

Intergovernmental relations, Nitrogen dioxide, Ozone, Reporting and recordkeeping 

requi rements. Sulfur oxides. 

40 CFR Part 71 

Administrat ive pract ice and procedure, Air poll ut ion contro l, Reporting and recordkeeping 

requi rements. 

40 CFR Part 78 
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Acid rain, Administrative practice and procedure, Air pollution control, Electric uti li ties, 

Nitrogen oxides. Report ing and recordkeeping requirements, Sulfur oxides. 

40 CFR ParI 124 

Administrative pract ice and procedures. Air pollution control , Hazardous waste, Indians·lands. 

Reporti ng and recordkceping requirements, Water pollution control, Watcr supply. 

40 CFR ParI 222 

Adm inistrat ive practice and procedures, Watcr pollution cOlllrol. 

Dated: 

Andrew R. Wheeler, 
Administrator. 
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For the reasons set forth in the preamble, EPA proposes to revise 40 erR parts 1, 22.23, 

49, 52. 55. 71. 78, 124, and 222 as follows: 

PART I -STATEMENT OF ORGANIZAT ION AND GENERAL INFORMATION 

I. The authority citat ion for part I continues to read as fo llows: 

Authori!), : 5 U.S.C 552. 

2. Section 1.25 is amended by revising paragraph (e)(2) and add ing paragraph (e)(4) to read as 

fo llows: 

§ 1.25 Staff offices. 

* * • • • 

(e)(2) Functions. 

(i) The Environmemal Appeals Board shall exercise any authority expressly delegated to it in 

thi s title. With respect to any matter for which authority has not been expressly delegated to 

the Environmental Appeals Board, the Envi ronmental Appeals Board shall , al 

the Administrator's request, provide advice and consultation, make findings o f fact and 

conclusions of law, prepare a recommended decision, or serve as the final decisionmaker, as 

the Admi nistrator deems appropriate. 

(ii) In pcrfonning its functions, the Environmental Appeals Board may consult with any 

EPA employee concerning any matter governed by the rules set forth in this title, provided such 

consultation does not violate applicable ex parle rules in th is ti tle. 

(ii i) The Administrator may limit the Envi ronmental Appeals Board· s authority to interpret 

statutes and regulations otherwise delegated to it in this titl e by issuing, through the General 

Counsel, a binding legal interpretat ion of any applicable statute or regulation. Nothing in thi s 

section limits the Administrator's authority to review or change any EAB decision. 
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(e)(4) Term. 

(i) Each member of the Environmental Appeals Board is appointed to a twe lve-year lenn , wi th 

an option for renewal at the end of that twelve-year period. Nothing in thi s paragraph prevents a 

member of the Environmental Appeals Board from resigning before the expiration of the 

member' s twelve-year lenn. Similarl y, nothing in this paragraph forecloses the Administrator 

from reassigning a member of the Enviro nmental Appeals Board to another position prior to the 

expiration of the member ' s renewable twelve-year term. 

(i i) I f a member of the Environmenta l Appeals Board resigns before the expiration of the 

member' s teml, the replacement member will serve fo r the remain ing portion of the lenn, wi th 

an option for renewal at the end of the tenn . 

PART 1 24-PROC EDURES FOR DEClSIONMAKING 

3. The authority citation for part 124 continues to read as follows: 

Authority: Resource Conservation and Recovery Act, 42 U.S.c. 6901 el seq. ; Safe Drinking 

Water Act, 42 U.S.C. 300f el seq.; Clean Water Act, 33 U.S.C. 1251 el seq.; Clean Air Act, 42 

U.S.C. 7401 el seq. 

Subpart A- General Program Requirements 

4. Section 124.16 is amended by revising the first sentence of paragraph (a)( I), the fi rst sentence 

of paragraph (a)(2)(ii ), and paragraph (b)( I) to rcad as fo llows: 

§ 124.16 Stays of contested permit conditions. 

(a) * * * 

(1) If a notice of dispute of a RCRA, UIC, or NPDES penn it under § 124. 19 of thi s part is filed, 

the effect of the contested pcnnit conditions shall be stayed and shall not be subject to j udicia l 

rev iew pending final agency action. *** 
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(2) * * * 

( ii ) The Regional Adm inistrator shall , as soon as possib le after receiving notitication from the 

EAB of the fi ling of a notice of dispute, notify the EAB, the applicant, and all other interested 

parties of the uncontested (and severable) condi tions of the final permit that will become fully 

effecti ve enforceable obligations of the pennit as of the date speci fied in paragraph (a)(2)(i) of 

this sect ion. "'** 

(b) ••• 

(I) A stay may be granted based on the grounds that a dispute to the Administrator under § 

124.19 of one permit may result in changes to another EPA-issued pennit only when each of the 

permits involved has been disputed to the Adm inistrator. 

* * * * * 

5. Sect ion 124.19 is amended by revising the entire sect ion to read as follows: 

§ 124.19 Dispute of RCRA, VIC, NPDES and PSD Permits. 

(a) Di5pUling a permit decision. 

( 1) Initiating a dispute. Disputing a RCRA, UIC, NPDES, or PSD final permit decision issued 

under § 124.15 of this part, or a decision to deny a pemlit for the active life of a RCRA 

hazardous waste management facility or unit under § 270.29 of thi s chapter, is commenced by 

filing a notice of dispute with the Clerk of the Environmental Appeals Board within the time 

prescribed in paragraph (a)(3) of thi s section. 

(2) Who may file? Any person who filed comments on the draft permit or participated in a public 

hearing on the draft permit may file a notice of dispute as provided in this sect ion. Additionally, 

any person who failed to file comments or fai led to participate in the public hearing on the draft 
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pennit may dispute any pemlit condit ions set forth in the final pennit decision, but only to the 

extent that those final permit conditions reflect changes from the proposed draft pennit. 

(3) Filing deadline. A notice of dispute must be filed with the Clerk of the Environmental 

Appeals Board within 30 days after the Regional Administrator serves not ice of the issuance of a 

RCRA, UIC, NPDES, or PSD final pennit decision under § 124.15 or a decision to deny a pcmlit 

for the active life of a RCRA hazardous waste management facility or unit under § 270.29 of thi s 

chapter. A notice is filed when it is rece ived by the Clerk of the Environmental Appeals Board at 

the address speci fied for the appropriate method of delivery as provided in paragraph (i)(2) of 

thi s section. 

(4) NOfice confenfs. 

(i ) A notice of dispute must ident ify the contested pcmlit condit ion or other specific challenge to 

the pemlit decision and clearly set fo rth the party 's content ions for why the pennit decision 

should be reviewed. 

(ii) A notice of dispute may not exceed 20 double-space pages. 

(iii) A person fi li ng a not ice of di spute must cert ify that: 

(A) the person filed comments on the draft pennit or partic ipated in a public hearing on the draft 

penni!; or 

(B) the disputed conditions in the final permit reflect changes from the proposed draft permit. 

(b) Response(s) fO a nofice of dispure. 

( I) The Regional Administrator must fi le a response to the not ice of di spute within 21 days after 

tbe service of the petition. 
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(2) A permit applicant who did not file a noti ce of dispute but who wishes to participate in the 

dispute process must file a notice of appearance and a response. Such documents must be filed 

by the dead line provided in paragraph (b)( I) of this section. 

(3) The State or Tribal au thority where the permilled facility or si te is or is proposed to be 

located (if that authority is not the pemlit issuer) must al so file a notice of appearance and a 

response if it wishes to participate in the dispute process. Such response must be filed by the 

deadline provided in paragraph (b)(l) of thi s section. 

(4) Response conlems. 

(i) A response must respond to the issues rai sed in the notice of di spute. 

(ii) A response may not exceed 20 double-spaced pages. 

(c) Filing and service requiremenls. Documents fi led under thi s section, including the notice of 

dispute. must be filed with the Clerk of the Environmental Appeals Board. A document is filed 

when it is received by the Clerk of the Environmental Appea ls Board at the address specified for 

the appropriate method of del ivery as provided in paragraph (c)(2) of this section. Service of a 

document between parties to a di spute or by the Environmenta l Appeals Board on a party is 

complete upon mailing for U.S. mail or EPA internal mail, when placed in the custody of a 

reliable commercial delivery service, or upon transmission for fac simile or email. 

(I) Capfion and olherfiling requiremenls. Every document filed with the Environmental 

Appea ls Board mllst specifically identify in the capt ion the permit applicant , the permilted 

facility, and the pennit number. All documents that are filed must be signed by the person filing 

the documents or the representative of the person filing the documents. Each fi ling must also 

indicate the signer's name, address, and telephone number, as well as an email add ress, and 

facsim ile number, if any. 
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(2) Method offi ling . Unless otherwise permitted under these rules, documents must be fil ed 

either by using the Env ironmental Appeals Board's electro nic fi ling system, by U.S. mail, or by 

hand delivery or courier (incl ud ing delivery by U.S. Express Mail or by a commercial delivery 

service). 

(i) Electronicfiling. Documents that are fi led electronica ll y must be submitted using the 

Environmental Appeals Board's electro nic fi ling system, subject to any appropriate condit ions 

and limi tations imposed by order of the Environmental Appeals Board. All documents fi led 

e lectronically must include the full name of the person filing below the signature line. 

Compliance with Environmental Appeals Board electronic fil ing requirements constitutes 

compliance with applicable signature requirements. 

(ii) Fil ing by u.S. Mail. Documents that are sent by U.S. Posta l Service (except by U.S. Express 

Mail) must be sent to the official mailing address of the Clerk of the Environmenta l Appeals 

Board at: U.S. Environmental Protection Agency, Environmenta l Appeals Board, 1200 

Pennsylvania Avenue NW., Mail Code 11 03M, Washington, DC 20460-0001. The original and 

two copies of each document must be fi led. The person fi ling the documents must include a 

cover letter to the Clerk of the Environmental Appeals Board clearl y identi fy ing the documents 

that are being submitted, the name of the party on whose behalf the documents are being 

submitted, as well as the name or lhe person fi li ng the documents, his or her add ress, te lephone 

number and, ifavailablc, fax num ber and email address. 

(iii) Filing by hand delivelY or courier. Documents del ivered by hand or courier (including 

deliveri es by U.S. Express Mail or by a commercial deli very service) must be deli vered to the 

Clerk of the Environmental Appeals Board at: U.S. Envirorunental Protection Agency, 
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Environmental Appeals Board. WJC East Building, 1201 Constitution Avenue NW, Room 3332, 

Washington, DC 20004. 

(3) Service-

( i) Service information. The first document filed by any person must contain the name, mailing 

address, telephone number, and email address of an individual authorized to receive service 

relating to the proceeding. Parties must promptl y file any changes in thi s information with the 

Clerk of the Environmental Appeals Board, and serve copies on all parties to the proceeding. Ifa 

party fails to furnish such infonnation and any changes thereto, service to the party's last known 

address sati sfies the requirements of paragraph (i)(3) of this section. 

(ii ) Service requirements for parries. A party must serve the notice of dispute on the Regional 

Admi nistrator, the pennit applicant and the state or tribal authority where the 

permitted facili ty or site is (or is proposed to be) located (if the applicant , state or tribal authority 

is not the disputing party). Once a dispute is docketed. every document filed with the 

Environmental Appeals Board must be served on all other parties. Service must be by first class 

U.S. mail , by any reli able commercial delivery service, or. if agreed to by the parties, by 

facs imile or other electronic means, including but not necessarily limited to email. A party who 

consents to service by facsimile or other electronic means must file an acknowledgement of its 

consent ( ident ifying the type of electronic means agreed to and the electronic address to be used) 

with the Clerk of the Environmental Appeals Board. The Environmental Appeals Board may by 

order authorize or require service by facsimile, email , or other electronic means, subject to any 

appropriate conditions and limitat ions. 

(iii) Service of rulings. orders. and decisions. The Clerk of the Environmenta l Appeals Board 

must serve copies of rulings, orders, and decisions on all parties. Service may be made by U.S. 
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mail (including by certiti ed mail or return receipt requested, Overnight Express and Priority 

Mai l), EPA's internal ma il , any reliable commercial delivery service, or e lectronic means 

(including but not necessarily limited to facsimile and email). 

(4) Proof of service. A certificate of service must be appended to each document filed stat ing the 

names of persons served, the date and manner of service, as well as the electronic, mailing, or 

hand delivery address, or facsimile number, as appropriate. 

(d) Displlfe resollilion process. 

(I) Upon receipt ofa not ice of dispute under paragraph (a)(3) of thi s section, the Clerk of the 

Environmental Appeals Board sha ll assign one of the Board's judges to act as the Seulement 

Judge for the dispute. 

(2) Convening of par lies. 

(i) Timing. The Settlement Judge shall convene all parties to the dispute, either in-person or via 

video conference, within 30 days from the deadl ine provided in paragraph (b)( I) of thi s section. 

This deadline may be extended by unanimous consent of the part ies. 

(i i) Issue summaries. 

(A) No later than 10 days before the date of the convening, each party must submit a brief 

written submission (no more than 15 double-spaced pages) summarizing the issues in dispute 

and its positions on those issues. In addition to identifying any jurisd ictional or policy issues, 

these submiss ions should include any background information that might fac ili tate settlement 

discussions. The submissions should also include discussions of what the parties seek from ADR 

and their perspective on what a successful agreement might include. 

(B) Unless authorized by the submitting party, the issue summaries may not be shared with any 

other party. 
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(iii) Initial mediation. 

(A) Each party must meet with the Settlement Judge in a private session at or before the 

convening meeting. In the private session, the Settlement Judge shall provide each party with a 

contidential, oral assessment of the strengths and weaknesses of thei r case. Unless authorized by 

the communicating party, the Settlement Judge may not di sclose any information provided in 

private session. 

(B) Following the private sessions, the parties may engage in direct discussions to resolve the 

di spute. 

(3) At the conclusion of the convening meeting, or no later than 30 days after the deadline 

provided in paragraph (b )( 1) of thi s section, the parties may decide by unanimous agreement to: 

(i ) continue mediation under the Environmental Appeals Board's alternati ve di spute resolution 

program; or 

(ii ) proceed with an appeal under § 124.20 of thi s chapter. 

(4) Tfthe parties fail to agree to continue mediation or to proceed with an appeal under sec tion 

124.20 of thi s chapter, the Clerk of the Environmental Appeals Board shall di smiss the di spute. 

(5) COnlinuing mediation. ffall parties agree 10 continue mediation under paragraph (d)(3)(i) o f 

thi s section, the following provis ions apply: 

(i) The parties may decide by unanimous agreement at any time during the mediation process to 

proceed with an appeal under § 124.20 of this chapter. 

(ii) The Clerk of the Environmental Appea ls Board may di smiss the notice of di spute and end the 

mediation process if: 

(A) The Settl ement Judge detennines that the mediation has not made substantial progress or that 

mediation is no longer appropriate; or 
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(B) Any party to the mediation no longer wishes to participate. 

(6) Under this sect ion, the Regional Administ ralor is not considered a party when deteml ining 

the unanimous agreement of the parties. 

(e) Withdrawal of permit or portions of permit by Regional Administrator. The Regional 

Adm inistrator, at any time prior to 30 days after the Regional Administrator files its response to 

the notice of dispute under paragraph (b) of thi s sect ion, may, upon notification to the 

Environmental Appeals Board and any interested parties, withdraw the pennit and prepare a 

new draft permit under § 124.6 addressing the portions so withdrawn. The new draft pennit must 

proceed through the same process of public comment and opportunity for a public hearing as 

would app ly to any other draft pemlit subject to thi s part. Any port ions of the pennit that are not 

withd rawn and that are not stayed under § 124. 16(a) cont inue to apply. If the Sett lement Judge 

has convened an initia l meeti ng of the parties under paragraph (d)(2) of this section, the Reg ional 

Administrator may not unilaterally withdraw the pennit , but instead must req uest that 

the Environmental Appea ls Board grant a vol untary remand of the pemlit or any portion thereof. 

(f) Request for dismissal of dispute. The disput ing party, by mot ion, may request to have 

the Environmental Appea ls Board dismiss its dispute. The motion must briefly state the reason 

for its req uest. 

(g) Judicial review. 

(1) Fi ling a notice of dispute under paragraph (a)( I) of th is sect ion and part icipating in the 

convening meeting under paragraph (d)(2) of this section are, under 5 U.S .c. § 704, a 

prerequisite to seeking judicial review of the final agency action. 

(2) For purposes of judic ial rev iew under the appropriate Act, fi nal agency action on a ReRA, 

UIC, NPDES, or PSD pennit occurs when: 
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(i) a notice of dispute is dismissed under paragraphs (d)( 4) or (d)(5)(ii ) of this sec ti on; or 

(ii) when agency review procedures under § 124.20 of this chapler are exhausted and 

the Regional Administrator subsequently issues a rinal peml it decision under § 124.20(i)(2) of 

this chapter. 

(h) General NPDES permits. 

(1) Persons affected by an NPDES genera l permit may not file a pet ition under this sect ion or 

otherwise challenge the conditions of a general permit in further Agency proceedings. Instead, 

they may do either of the fo llowing: 

(i) Challenge the general permit by ril ing an action in court; or 

(ii) Apply for an individua l NPDES permit under § 122.2 1 as authorized in § 122.28 of this 

chapter and may then pet ition the Environmental Appeals Board 10 rev iew the individual 

permit as provided by th is section. 

(2) As provided in § 122.28(b)(3) o f this chapter, any interested person may also pet ition 

the Director 10 require an indiv idual NPDES pemlit fo r any discharger eligible for authorization 

to discharge under an NPDES general permit. 

6. Sect ion 124.20 is amended by revising the ent ire sect ion to read as fo llows: 

§ 124.20 Appea l of RCRA, UIC, NPDES and PSD Perm its. 

(a) Appealing a permil decision. 

(1) Initiaring an appeal. An appea l of a RCRA, UIC, NPDES, or PSD final permit decision 

issued under § 124.15 of thi s part , or a decision to deny a permit for the acli ve li fe ofa RCRA 

hazardous waste management fac ili ty or unit under § 270.29 of th is chapler, is commenced by 

filing a notice with the Clerk of the Environmenta l Appeals Board indicating that a ll parties to 

the dispute reso lution process agree 10 proceed with an appea l under thi s sect ion. 
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(2) What may be appealed? An appeal under thi s section is limited to only those issues or permi t 

condi tions that the part ies to the di spute reso lution process agreed to appeal. 

(3) Administrative record. The Regional Administrator must file a ce rtified index of the 

administrative record and the relevant portions orthe administrative record within 30 days after 

the service or the notice under paragraph (a)(I). 

(b) Opening Brief 

(1) A party that filed a notice of dispute under § 124.\9(a)( \ ) of thi s chapter may file an opening 

brief within 30 days after service of the not ice under paragraph (a)( \). 

(2) Contents of the brief In add ition to meeting the requirements in paragraph (e), the opening 

brief must: 

(A) Identify the contested permit condition or other speci fic challenge to the permit decision; 

(8) Demonstrate that each challenge to the permit decision is based on a finding of fact or 

conclusion of law that is clearly erroneous; and 

(C) Demonstrate, by providing speci fie citation or other appropriate reference to the 

administrative record (e.g., by including the document name and page number), that each issue 

being raised in the brief was raised during the public comment period (including any public 

hearing) to the extent requ ired by § 124.13. For each issue raised that was not raised previously, 

the brief must explain why such issues were not required to be ra ised during the public comment 

period as provided in § 124.13. Additionally, if the brief rai ses an issue that the Regional 

Administrator addressed in the response to comments document issued pursuant to § 124 .17, 

then it must provide a citation to the relevant comment and response and explain why 

the Regiona l Administrator's response to the comment was clearly erroneous. 

(c) Answering brief(s). 
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(\) The Regional Administrator must file an answering brief with in 30 days after service oflhe 

opening briefing. The answering brief must respond to arguments raised by the appe llant, 

together with specific citation or other appropriate reference to the record (e.g., by includ ing the 

document name and page number). 

(2) A pennit applicant that participated in the di spute resolution process may file an answering 

brief that responds to the arguments rai sed by the appellan t within 30 days after service o f the 

opening brief. 

(3) If the State or Tribal au thori ty where the pennilted facility or site is or is proposed to be 

located (if that authority is not the permit issller) participated in the dispute resolution process, it 

may file an answering brief wi thin 30 days after service of the opening brief. 

(d) Replies. 

(I) In PSD and other new source permit appeals, the Environmental Appeals Board will apply a 

presumption aga inst the filing o f a reply brief. By motion, appe llant may seek leave of the 

Environmental Appea ls Board to file a reply to the answering brief, which the Environmental 

Appeals Board. in its di scretion. may grant. The motion must be filed simultaneously with the 

proposed reply with in 10 days after service of the answering brief. In its motion, appe llan t must 

specify those arguments in the response to which appellan t seeks to reply and the reasons 

appellant believes it is necessary to file a reply to those arguments. Appellant may not raise new 

issues or arguments in the motion or in the reply. 

(2) In all other pemlit appeals under thi s sect ion, appellant may file a reply within 15 days after 

service of the answering brief. Appellanlll1ay not raise new issues or arguments in the reply. 

(c) COl1fem (ll1d/orm a/briefs. 
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( 1) Content requirements. All briefs filed under thi s section must contain, under appropriate 

headings: 

(i) A tab le of contents, with page references; 

(ii ) A table of authorities with references to the pages of the brief where they are cited; 

(iii ) A tab le of attachments, if required under paragraph (e)(2) of this section; and 

(iv) A statement of compliance with the word limi tation. 

(2) Atlachments. Parts of the record to which the parties wish to direct the Environmental 

Appeals Board's atten tion may be appended to the briefsubmined. If the brief includes 

attachments, a table must be included that provides the tit le of each appended document and 

ass igns a label identifying where it may be found (e.g. , Excerpts from the Response to 

Comments Document * * * Attachment 1). 

(3) Length . Unless otherwise ordered by the Environmental Appeals Board, opening briefs and 

answering briefs may not exceed 14,000 words, and all other briefs may not exceed 7,000 words. 

Filers may rely on the word-processing system used to determine the word count. In lieu of a 

word li mitation, fil ers may comply with a 30-page limit for peti tions and response briefs, or a 15-

page limit for rep lies . Headings, footnotes, and quotations count toward the word li mitation. The 

table of contents, table of authorities, table of attachments (if any), statement requesting oral 

argument (if any) , statement of compliance with the word limitation, and any attachments do not 

count toward the word limitation. The Environmental Appeals Board may exclude any openi ng 

brief: answering brief, or other brief that does not meet word limitations. Where a party can 

demonstrate a compelling and documented need to exceed such limitat ions, such party must seek 

advance leave of the Environmental Appeals Board to file a longer brief. Such requests are 

discouraged and will be granted only in unusual circumstances. 
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(f) Motions. 

( 1) In general. A request for an order or other relief must be made by written mot ion unless these 

rules prescribe another fonn . 

(2) Contents o/a motion. A motion must state with particularity the grounds for the motion. the 

relie f sought. and the legal argument necessary to support the motion. In advance of filing a 

motion, parties must attempt to ascertain whether the other party(ies) concur(s) or object(s) 10 the 

motion and must indicate in the motion the attempt made and the response obtained. 

(3) Response 10 molion. Any party may file a response to a motion. Responses must state with 

particularity the grounds for opposi ti on and the legal argument necessary to support the mot ion. 

The response must be filed with in 15 days after service of the motion unless the Envi ronmenta l 

Appeals Board shortens or extends the time for response. 

(4) Reply. Any rep ly to a response fil ed under paragraph (f)(3) of thi s section must be filed 

within 10 days al1er service of the response. A reply must not introduce any new issues or 

arguments and may respond only to matters presented in the response. 

(5) Length. Unless otherwise ordered by the Environmental Appeals Board, motions and any 

responses or replies may not exceed 7000 words. Filers may rel y on the word-processing system 

used to detennine the word count. In lieu of a word limitat ion, filers may comply with a 15-page 

limit. Headings, footnotes, and quotations count toward the word or page-length limitation. The 

Environmental Appeals Board may exclude any motion that does not meet word limitations. 

Where a party can demonstrate a compelling and documented need to exceed such limitat ions, 

such part y must seek advance leave of the Environmental Appeals Board . Such requests are 

di scouraged and will be granted only in unusual ci rcumstances. 
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(6) Disposition 0/ a motion /or (l procedural order. The Environmental Appeals Board may act 

on a motion for a procedural order at any time wi thout awaiting a response. 

(g) Motions/or extension o/time. 

( 1) Parties must fil e mOlions for extensions of time sufficiently in advance of the due date to 

allow other part ies to have a reasonable opportuni ty to respond to the request fo r more time and 

to provide the Environmental Appeals Board with a reasonable opportunity to issue an order. 

(2) Each party may only fi le one motion for ex tension and the requested extension may not 

exceed 30 days. 

(h) Filing and service reqlliremenls. Documents filed under thi s section must be filed and 

serviced in accordance with the requirements of § 124. 19(c) of this chapter. 

(i) Final disposition. 

(1) The Environmenta l Appeals Board shall issue its decision on a penni I appeal by the later date 

occurring 60 days afte r the date on which: 

(i) The fi nal brief has been submined; or 

(ii) Oral argument is concluded. 

(2) Any written opi nion issued by the Environmenta l Appeals Board should onl y be as long as 

necessary to address the specific issues presented to the Board in the appeal. 

(3) The Regional Admi nistrator must issue a final pcmlit decision: 

(i) When the Envi ronmental Appeals Board issues a dec ision on the merits of the appeal and the 

decision does not include a remand of the proceed ings; or 

(ii) Upon the completion of remand proceedings if the proceedings are remanded, unless the 

Environmental Appea ls Board's remand order speci fica ll y provides that appea l of the remand 

dec ision will be required to exhaust administrative remedies. 
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(4) The Regional Administrator must prompt ly publish notice of any final agency action 

regarding a PSD pennit in the Federal Register. 

U) Motions/or reconsideration or clarification. Motions to reconsider or clarify any final 

di sposition of the Environmental Appeals Board must be filed within 10 days after service of that 

disposition. Motions for reconsideration must set forth the matters claimed to have been 

erroneously decided and the nature of the alleged errors. Motions for clarification must set forth 

with specificity the portion of the decis ion for which clarification is being sought and the reason 

clari fi cation is necessary. Motions for reconsideration or clarification under this provision must 

be directed to. and decided by, the Environmental Appeals Board . Motions for reconsideration or 

clarificat ion directed to the Administrator. rather than the Environmental Appeals Board, wi ll not 

be considered, un less such mot ion relates to a mailer that the Environmental Appeals Board has 

re fe rred to the Administrator pursuant to § 124.2 and for which the Administrator has issued the 

final order. A motion for reconsideration or clarification does not slay the effecti ve date of the 

final order unless the Environmental Appeals Board speci fically so orders. 

(k) Board authority. In exercising its duties and responsibi lities under thi s part, the 

Envi ronmental Appeals Board may do all acls and take a ll measures necessary for the efficient, 

fair , and impartial adjudication of issues ari si ng in an appeat under thi s part including, but not 

limited to, imposing procedural sanct ions against a party who. without adequate justificat ion. 

fail s or re fuses to comply with thi s part or an order of the Environmental Appeals Board. Such 

sanctions may include drawing adverse inferences aga inst a party, striking a party's plead ings or 

other submissions from the record , and denying any or all relief sought by the party in the 

proceed ing. Additionally, for good cause. the Board may relax or suspend the filing requi rcments 

prescribed by these rules or Board order. 
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7. Section 124.2 1 is amended by revising the entire section to read as fo llows: 

§ 124.20 Computation of time. 

(a) Any time period scheduled to begin on the occurrence of an act or event shall begin on the 

day after the act or event. 

(b) Any time period scheduled to begin before the occurrence o f an act or event shall be 

computed so that the period ends on the day before the act or event. 

(c) If the fina l day or any time period f~l ll s on a weekend or lega l ho liday, the lime period shall 

be extended to the next working day. 

(d) When a party or interested person mayor must act within a prescribed period after being 

served and service is made by U.S. mai l, EPA's in ternal mail , or re li able commercial de livery 

service, 3 days shall be added to the prescribed time. The prescribed period fo r acting after being 

served is not expanded by 3 days when service is made by personal delivery, facsimile, or email. 
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